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Parallel to the global system of protection of human rights, there are also regional 

systems of protection (e.g., the European1 and the African2 ones). Among them stands the 

Inter-American system,3 composed of four main instruments: the Charter of the Organization 

of American States (1948); the American Declaration of the Rights and Duties of Man 

(1948), which, although not being technically a treaty, outlines the rights mentioned in the 

Charter of the OAS; the American Convention on Human Rights (1969), known as the Pact 
                                                           

1. For a study on the European system of human rights protection, see MAZZUOLI, Valerio de Oliveira, O 

sistema regional europeu de proteção dos direitos humanos, Revista Forense, vol. 406, ano 105, Rio de 

Janeiro, nov./dez./2009, pp. 325-347; FAWCETT, James E. S., The application of the European Convention 

on Human Rights, Oxford: Clarendon Press, 1987; FLAUSS, Jean-François, Le droit de recours individuel 

devant la Cour européenne des droits de l’homme: le Protocole nº 9 à la Convention Européenne des Droits 

de l’Homme, Annuaire Français de Droit International, vol. 36, Paris, 1990, pp. 507-519; MAHONEY Paul 

& PREBENSEN, Søren, The European Court of Human Rights, The European system for the protection of 

human rights., R. St. J. MacDonald; F. Matscher; H. Petzold (eds.), The Hague: Martinus Nijhoff 

Publishing, 1993, pp. 621-643; HARRIS, David; JANSSEN-PEVTSCHIN, Geneviève, Le Protocole nº 11 à la 

Convention Européenne des Droits de l’Homme, Revue Trimestrielle des Droits de l’Homme, nº 20, 

out./1994, pp. 483-500; O’BOYLE, Michael & WARBRICK, Colin, Law of the European Convention on 

Human Rights, London: Butterworths Publishing, 1995; GOMIEN, Donna; HARRIS, David & ZWAAK, Leo, 

Law and practice of the European Convention on Human Rights and the European Social Charter, 

Strasbourg: Council of Europe Publishing, 1996; RIDEAU, Joël, Le rôle de l’Union Européenne en matière 

de protection des droits de l’homme, Recueil des Cours, vol. 265 (1997), pp. 9-480; MATSCHER, Franz, 

Quarante ans d’activités de la Cour Européenne des Droits de l’Homme, Recueil des Cours, vol. 270 

(1997), pp. 237-398; and LAMBERT, Elisabeth, Les effets des arrêts de la Cour Européenne des Droits de 

l’Homme: contribution à une approche pluraliste du droit européen des droits de l’homme, Bruxelles: 

Bruylant Publishing, 1999. 

2. About the African regional system, see MAZZUOLI, Valerio de Oliveira, Curso de direito internacional 

público, 5ª ed. rev., atual. e ampl., São Paulo : Revista dos Tribunais Publishing, 2011, pp. 926-938; NGOM, 

 eno t Saaliu, Les droits de l’homme et l’Afrique, Paris: Silex Publishing, 1984; BELLO, Emmanuel G., The 

African Charter on Human and Peoples’ Rights: a legal analysis, Recueil des Cours, vol. 194 (1985-V), pp. 

9-268; MBAYE, Kéba, Les droits de l’homme en Afrique, Paris: A. Pedone Publishing, 1992; OUGUERGOUZ, 

Fatsah, La  harte Africaine des  roits de l’Hhomme et des  euples: une approche juridique des droits de 

l’homme entre tradition et modernité, Paris: PUF, 1993; UMOZURIKE, U. Oji, The African Charter on 

Human and  eoples’ Rights, The Hague: Martinus Nijhoff Publishing, 1997; and EVANS, Malcolm & 

MURRAY, Rachel (Eds.), The African  harter on Human and  eoples’ Rights: the system in practice, 1986-

2006, 2nd ed., Cambridge: Cambridge University Press, 2008. 

3. See LEDEZMA, Héctor Faúndez. El sistema interamericano de protección de los derechos humanos: 

aspectos institucionales y procesales. San José: IIDH Publishing, 1999, 786p. 



 2 

of San Jose of Costa Rica; and the Additional Protocol to the American Convention in the 

Area of Economic, Social and Cultural Rights, dubbed the Protocol of San Salvador (1988).4 

Throughout this Inter-American set of rules, there dwells the general obligation of 

protecting the “fundamental rights of the individual without distinction as to race, nationality, 

creed or sex”5 (Article 3, l, of the OAS Charter). In relation to the international responsibility 

of the American States for violation of human rights, we should highlight the system 

proposed by the American Convention on Human Rights, in which the Member States of the 

OAS take part. This system does not exclude the subsidiary application of the system 

introduced by the OAS Charter itself, as detailed by Article 29(b) of the American 

Convention (entitled Rules of Interpretation). It says that none of its provisions can be 

interpreted as “restricting the enjoyment or exercise of any right or freedom recognized by 

virtue of the laws of any State Party or by virtue of Conventions to which one of the said 

States may be a party”.6 

The American human rights protection system historically originated with the 

proclamation of the Charter of the Organization of American States (Charter of Bogotá),7 in 

1948, adopted at the 9th Inter-American Conference, which also celebrated the Declaration of 

the Rights and Duties of Man.8 The latter formed the basis of regulatory protection in the 

American system before the conclusion of the Convention (in 1969) and still remains the 

instrument of regional expression in this area, mainly to the non-parties to the American 

Convention.9 

                                                           

4. See MAZZUOLI, Valerio de Oliveira. The Inter-American human rights protection system: structure, 

functioning and effectiveness in Brazilian law, Anuario Mexicano de Derecho Internacional, vol. XI, 

Mexico: UNAM Publisching, 2011, pp. 331-367; HITTERS, Juan Carlos, Derecho internacional de los 

derechos humanos, Tomo II: Sistema Interamericano. Buenos Aires: Ediar Sociedad Anónima Publishing, 

1993; NIETO NAVIA, Rafael, Introducción al sistema interamericano de protección a los derechos 

humanos, Bogotá: Temis Publishing, 1993; DULITZKY, Ariel, Una mirada al sistema interamericano de 

derechos humanos, América Latina Hoy, nº 20, Salamanca: Instituto de Estudios de Iberoamérica y 

Portugal, 1998, pp. 9-19; and ANDREU-GUZMÁN, Federico, 30 años de la Convención Americana sobre 

Derechos Humanos: todavía hay mucho camino por recorrer, El sistema interamericano de protección de 

los derechos humanos en el umbral del siglo XXI, tomo 1., San José: Corte IDH, 2001, pp. 301-307. 

5. For the text in Portuguese, see MAZZUOLI, Valerio de Oliveira, Coletânea de direito internacional, 8ª ed., 

rev., ampl. e atual., São Paulo: Revista dos Tribunais Publishing, 2010, p. 261. 

6. For the text in Portuguese, see MAZZUOLI, Valerio de Oliveira, Idem, p. 1006. For a study on the 

interpretation of this kind of international clause, see MAZZUOLI, Valerio de Oliveira, Tratados 

internacionais de direitos humanos e direito interno, São Paulo: Saraiva Publishing, 2010, pp. 116-128. 

7.  See MÁRQUEZ, Edith. Documentos internacionales sobre los derechos humanos: la Carta de la OEA. 

México y las declaraciones de derechos humanos. México, D.F.: Instituto de Investigaciones Jurídicas de la 

UNAM, 1999, pp. 217-232. 

8.  See BUERGENTHAL, Thomas & CASSEL, Douglas. The future of the Inter-American human rights system, 

El futuro del sistema interamericano de protección de los derechos humanos, San José: IIDH Publishing, 

1998, pp. 539-572; AYALA CORAO, Carlos, El sistema interamericano de promoción y protección de los 

derechos humanos, México y las declaraciones de derechos humanos, México, D.F.: Instituto de 

Investigaciones Jurídicas de la UNAM, 1999, pp. 99-118; and AYALA CORAO, Carlos, Reflexiones sobre el 

futuro del sistema interamericano de derechos humanos, Revista IIDH, vol. 30/31 (edición especial), San 

José: IIDH Publishing, 2001, pp. 91-128. 

9. See CANÇADO TRINDADE, Antônio Augusto. Tratado de direito internacional dos direitos humanos, vol. 

III. Porto Alegre: Sergio Antonio Fabris Publishing, 2003, pp. 33-34. 
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After the adoption of these two instruments, a gradual process of maturation of the 

mechanisms of human rights protection in the American system occurred, whose first step 

was the creation of a specialized body to promote and protect human rights within the OAS: 

the Inter-American Commission on Human Rights, a proposal adopted at the 5th Meeting of 

Foreign Ministers, held in Santiago, Chile in 1959. As initially proposed, the Commission 

should work temporarily until the establishment of an Inter-American Convention on Human 

Rights, which eventually took place in San Jose, Costa Rica, in 1969. 

The American Convention on Human Rights,10 which is the key instrument of the 

Inter-American system of human rights, was signed in 1969 and entered into force on July 

18, 1978, after having obtained the minimum of 11 ratifications. Only the Member States of 

the Organization of American States (OAS) have the right to become part of it. Its creation 

has strengthened the human rights system established by the Charter of the OAS and made 

explicit by the American Declaration, thus making the Commission on Human Rights more 

effective. Until then, this Commission was only an organ of the OAS. Despite its importance 

in consolidating the system of individual liberty and social justice in the Americas, some 

countries like the United States of America, which has just signed it, and Canada have not 

ratified the American Convention and, apparently, are not willing to do so. Brazil did not 

ratify it before 1992. It was internally promulgated by the Decree 678 of November 6, in that 

year. 

The Inter-American Court of Human Rights is the jurisdictional organ of the 

American system that addresses the cases of human rights violations alleged to have been 

committed by the States Parties of the OAS that have ratified the American Convention.11 

This is a supranational tribunal able to condemn the States Parties to the American 

Convention for human rights violations. The Court does not belong to the OAS, but to the 

American Convention, having the nature of an international judicial body. This is the second 

court of human rights established in regional contexts (the first was the European Court of 

Human Rights, based in Strasbourg, responsible for implementing the 1950 Convention12). Its 

birth was in 1978, on the entry into force of the American Convention, but its operation was 

effective only in 1980 when it issued its first advisory opinion, and seven years later, when it 

issued its first ruling.13 

                                                           

10. The official Brazilian version of the American Convention on Human Rights can be found published in 

MAZZUOLI, Valerio de Oliveira, Coletânea de direito internacional, cit., pp. 998-1015. 

11. For details, see DUNSHEE DE ABRANCHES, Carlos Alberto, The Inter-American Court of Human Rights, 

American University Law Review, vol. 30 (1980), pp. 79-125; BUERGENTHAL, Thomas, The Inter-

American Court of Human Rights, American Journal of International Law, nº 76, april/1982, pp. 1-27; and 

DWYER, Amy S., The Inter-American Court of Human Rights: towards establishing an effective regional 

contentious jurisdiction, Boston College International and Comparative Law Review, vol. 13 (1990), pp. 

127-166. 

12. For a detailed comparison between the two systems, see GROS ESPIELL, Héctor, La Convention Américaine 

et la Convention Européenne des Droits de l’Homme: analyse comparative, Recueil des Cours, vol. 218 

(1989-VI), pp. 167-412. 

13. See BUERGENTHAL, Thomas. Recordando los inicios de la Corte Interamericana de Derechos Humanos, 

Revista IIDH, vol. 39, San José, Costa Rica: IIDH Publishing, 2004, pp. 11-31. 
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Unfortunately, the Inter-American system of human rights still lacks an effective 

system of enforcement of the Court judgments under the internal legislation of the States 

condemned, in spite of Article 68(1) of the American Convention on Human Rights (1969) 

which expressly provides for the commitment of States Parties in “accepting the decision of 

the Court in any case in which they are parties”.14 Also Article 65, in fine, determines that the 

Court shall inform the General Assembly of the organization of the “cases where a State has 

not complied with its judgments”.15 

The first international condemnation of Brazil for violation of rights protected under 

the American Convention was related to the Case of Damião Ximenes Lopes, which came 

from Demand 12.237, referred by the Inter-American Commission on Human Rights (which 

is based in Washington, in the United States) to the Inter-American Court of Human Rights 

(located in San Jose, Costa Rica) on October 1st, 2004. The case concerned the death of Mr. 

DAMIÃO XIMENES LOPES (who suffered from mental retardation) in a health center called 

Guararapes Nursing Home, located in Sobral, in the State of Ceará, which is part of the 

Brazilian Unified Health System. While in the hospital for psychiatric treatment, the victim 

suffered torture and ill-treatments by the attendants of the said Nursing Home. The failure to 

investigate and punish those responsible, and the lack of judicial guarantees, was considered 

to violate the Convention in four main articles: 4 (right to life), 5 (right to physical integrity), 

8 (right to judicial guarantees) and 25 (right to judicial protection). In its decision of July 4, 

2006 – which was the first judgment in the Inter-American system concerning human rights 

violations of persons with a disability – the Inter-American Court determined, among other 

things, the obligation of the Brazilian State to investigate those responsible for the death of 

the victim, to conduct training programs for professionals in psychiatric care, and to pay 

compensation (within one year) to the victim’s family for material and immaterial damage, 

totaling US$146 thousand (equivalent to R$ 280.532,85 at that time).16 

The Brazilian government, in this case, decided to pay immediately, sponte sua, the 

amount ordered by the Inter-American Court, in deference to the rule of Article 68(1) of the 

Pact of San Jose, which provides that “States Parties to the Convention undertake to comply 

with the decision of the Court in any case in which they are parties”. Through the Decree 

6185 of August 13, 2007, the President authorized the Special Secretariat for Human Rights 

of the Presidency to “promote the necessary steps to comply with the decision of the Inter-

American Court of Human Rights, issued on July 4, 2006, regarding the case Damião 

Ximenes Lopes, especially the compensation for the violations of human rights to the family” 

(Article 1st). 

                                                           

14. For the text in Portuguese, see MAZZUOLI, Valerio de Oliveira, Coletânea de direito internacional, cit., p. 

1013. 

15. For the text in Portuguese, see MAZZUOLI, Valerio de Oliveira, Idem, p. 1012. About this theme, see 

RESCIA, Víctor Manuel Rodríguez, La ejecución de sentencias de la Corte, in El futuro del sistema 

interamericano de protección de los derechos humanos, MÉNDEZ Juan E. & COX Francisco (coords.), San 

José: IIDH Publishing, 1998, pp. 449-490; and GOMES, Luiz Flávio & MAZZUOLI, Valerio de Oliveira. 

Comentários à Convenção Americana sobre Direitos Humanos (Pacto de San Jose da Costa Rica), 2ª ed. 

rev., atual. e ampl. São Paulo: Revista dos Tribunais Publishing, 2009, pp. 308-310. 

16. See MAZZUOLI, Valerio de Oliveira. The Inter-American human rights protection system: structure, 

functioning and effectiveness in Brazilian law, cit., pp. 357-358. 
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In another case tried by the Inter-American Court (the second case against Brazil 

before the Court), the Brazilian State was victorious, winning an acquittal. This was the case 

Nogueira Carvalho vs. Brazil, submitted to the Court on January 13, 2005, by the Inter-

American Commission. The demand proposed by the Commission aimed to hold the 

Brazilian State responsible for violating the rights provided for under Articles 8 (Judicial 

Guarantees) and 25 (Judicial Protection) of the American Convention, to the detriment of 

JAURÍDICE NOGUEIRA DE CARVALHO and GERALDO CRUZ DE CARVALHO, for the alleged lack 

of due diligence in the process of investigating the facts and punishing those responsible for 

the death of their son FRANCISCO GILSON NOGUEIRA DE CARVALHO, and lack of provision of 

an effective remedy in this case. Mr. GILSON NOGUEIRA DE CARVALHO was a lawyer, a 

human rights activist, and devoted part of his professional work to denounce the crimes 

committed by the “Golden  oys” (an alleged death squad in which civil police officers and 

other government officials took part) and to support prosecutions initiated as a result of these 

crimes. On account of this he was murdered on October 20, 1996, in the city of Macaíba, in 

the State of Rio Grande do Norte. The Commission stressed that the poor performance of 

State officials, viewed as a whole, led to the lack of investigation, persecution, arrest, trial 

and conviction of those responsible for the murder of Mr. GILSON NOGUEIRA DE CARVALHO, 

and that, after more than 10 years these persons had still not been identified and condemned. 

The Inter-American Court, in a sentence of 28 November 2006, emphasized that although it 

is a State duty to facilitate the necessary means to ensure that human rights defenders carry 

out their activities freely, as well as to protect them from threats incurred as a means to 

prevent injuries to their lives and integrity, there were not, in this case, elements that might 

prove themselves offensive to any rights provided for in the Convention. The acquittal was 

due to the fact that the Brazilian police opened an investigation on 20 October 1996 to 

elucidate the death of GILSON NOGUEIRA DE CARVALHO, in which different assumptions 

about the authorship of the murder were considered, among them one that related his death to 

public denunciations filed by him against an alleged death squad known as “Golden  oys”. 

On this basis, the Court found that it was not established that the State violated the rights to 

judicial protection and guarantees enshrined in Articles 8 and 25 of the Convention.17 

The major problem concerning the full compliance with the obligations imposed on 

the State by the Inter-American Court is not related to the payment of indemnity (which 

should be fulfilled by the State sponte sua, as did the Brazilian government in the case of 

Damião Ximenes Lopes, cited above), but the difficulty of performing the duties of 

investigating and punishing those who are responsible for violations of human rights. 

Although it is not expressly written in the Convention that the States have such duties 

(investigation and punishment of the guilty), its best interpretation is that these duties are 

implied there. Therefore, three obligations of the States convicted by the Court could be 

abstracted, when so stated in the due sentence: a) the duty to indemnify the victim or his 

                                                           

17. See the sentence in <http://www.corteidh.or.cr/docs/casos/articulos/seriec_161_por.pdf>. See also 

MAZZUOLI, Valerio de Oliveira, The Inter-American human rights protection system: structure, functioning 

and effectiveness in Brazilian law, cit., pp. 358-359. 
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family; b) the duty to investigate the facts in order to prevent new similar events from 

happening again; and c) the duty to punish those responsible for the human rights violations 

occurred. 

Here we must emphasize that, if the State fails to observe Article 68(1) of the 

American Convention (which ordains that the States accept, sponte sua, the Court’s 

decisions), it incurs a further violation of the Convention, thus activating in the Inter-

American system the possibility of a new contentious procedure against such State.18 

Also, in case of failure by the State to comply with the sentence sponte sua, the Inter-

American Court (according to Article 65 of the Convention) should so inform the General 

Assembly of the OAS, in the annual report to be submitted to the organization, making 

proper recommendations. The General Assembly of the OAS, unfortunately, has done 

nothing in practice to require that the States condemned by the Court comply with the 

reparation or compensation sentences.19 

Unfortunately, there is no provision in Brazilian law to obligate the preferred payment 

of compensation ordered by the Inter-American Court. In this sense there is only the Bill 

4667/2004 pending before the Congress. If approved, it will mandate the Union to pay the 

due compensation to the victim. Thus, pursuant to Article 1 of the  ill, the “decisions and 

recommendations of the international organs of human rights protection stated by treaties that 

have been ratified by Brazil, bring forth immediate legal effects and have binding legal force 

under the Brazilian legal system”. It further states that “The Union, in view of the enforceable 

character of the decisions of the Inter-American Court of Human Rights provided for in the 

Legislative Decree 89 of December 3, 1998, and the quasi-jurisdictional importance of the 

Inter-American Commission on Human Rights provided for in the Legislative Decree 678, of 

November 6, 1992, will adopt all necessary measures to fully comply with the international 

decisions and recommendations, giving them absolute priority”. According to Article 2 of 

that  ill, when “the decisions and recommendations of the international human rights 

protection organs involve compliance with the obligation to pay, the Union will be in charge 

of the payment of the economic compensation to the victims”. Paragraph 1 of this Bill also 

requires the Union to make the payment of economic reparations to the victims within 60 

(sixty) days of notification of the decision or recommendation of an international human 

rights protection organ. 

The approval of this bill will be of fundamental importance for Brazil. Only then can 

the country move forward in protecting human rights and in fulfilling its international 

obligations. 

* * * 

                                                           

18. See CANÇADO TRINDADE, Antônio Augusto. O direito internacional em um mundo em transformação. Rio 

de Janeiro: Renovar Publishing, 2002, pp. 612-613. 

19. For criticism of the OAS work in these cases, see MAZZUOLI, Valerio de Oliveira, Comentários à 

Convenção Americana sobre Direitos Humanos, cit., pp. 309-310. 


